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FINANCIAL

INSTITUTIONS

limited supply of unnumbered counterchecks may be issued. Any person who
violates this section is guilty of a class C misdemeanor.
History: L. 1983, ch. 56, § 1.
Compiler's Notes. - The term "effective
date of this act," referred to in the first sentence, means the effective date of Laws 1983,
Chapter 56, i.e., May 10, 1983.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.
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7-2-1. Supervisory actions by commissioner - Grounds Mergers or acquisitions authorized by commissioner - Possession of business and property
taken by commissioner.
(1) An institution under the jurisdiction of the department shall be subject
to supervisory actions by the commissioner under this chapter or Chapter 19 if
the commissioner, with or without an administrative hearing, finds that:
(a) an officer of an institution or other person has refused to be examined or has made false statements under oath regarding its affairs;
(b) an institution or other person has violated its articles of incorporation or any law, rule, or regulation governing the institution or other
person;
(c) an institution or other person is conducting its business in an unauthorized or unsafe manner, or is practicing deception upon its depositors,
members, or the public, or is engaging in conduct injurious to its depositors, members, or the public;
(d) an institution or other person has been notified by its primary account insurer of the insurer's intention to initiate proceedings to terminate such insurance or is otherwise not in a sound and safe condition to
transact its business;
(e) an institution or other person has failed to maintain a minimum
amount of capital as required by the department, any state, or the relevant federal regulatory agency;
(f) a depository institution has failed or refused to pay its depositors in
accordance with the terms under which the deposits were received, or has
or is about to become insolvent;
(g) an institution or other person or its officers or directors have failed
or refused to comply with the terms of a duly and legally authorized order
issued by the commissioner or by any federal authority or authority of
another state having jurisdiction over the institution or other person;
(h) an institution or other person or its officers or directors have failed
or refused, upon proper demand, to submit its records, books, papers, and
affairs for inspection to the commissioner or to a supervisor or an examiner of the department;
(i) an institution or other person or its officers or directors, after 30
days written notice, have failed to comply with or have continued to
violate this title or any rule or regulation of the department issued under
it;
(j) any person who controls an institution or other person subject to the
jurisdiction of the department has used the control to cause the institution or other person to be or about to be in an unsafe or unsound condition, to conduct its business in an unauthorized or unsafe manner, or to
violate this title or any rule or regulation of the department issued under
it; or
(k) the remedies provided in§ 7-1-307, 7-1-308, or 7-1-313 are ineffective or impracticable to protect the interest of depositors, creditors, or
members of the institution or other person, or to protect the interests of
the public.
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(2) If the commissioner finds that any of the conditions set forth in Subsections 7-2-l(l)(a) through (j) exist with respect to an institution under the
jurisdiction of the department, and if the commissioner also finds that an
order issued pursuant to§ 7-1-307, 7-1-308, or 7-1-313 would not adequately
protect the interests of the institution's depositors, creditors, members, or
other interested persons from all dangers presented by the conditions found to
exist, or if two-thirds of the voting shares of an institution under the jurisdiction of the department which are eligible to be voted at any regular or special
meeting of the shareholders of the institution duly called for that purpose are
voted at the meeting in favor of a resolution consenting to the commissioner
taking or causing to be taken any of the actions described below, he may:
(a) without taking possesson of the institution, authorize, or by order of
the commissioner require or give effect to, the acquisition of control of,
the merger with, the acquisition of all or a portion of the assets of, or the
assumption of all or a portion of the liabilities of the institution or other
person by any other institution or entity approved or designated by him
in accordance with the provisions of Chapter 19; or
(b) take possession of the institution or other person subject to the
jurisdiction of the department with or without a court order, if an acquisition of control of, a merger with, an acquisition of all or a portion of the
assets of, or an assumption of all or a portion of the liabilities of the
institution or other person without taking possession does not appear to
him to be practicable. Upon taking possession, the commissioner is vested
by operation of law with the title to and the right to possession of all
assets, the business, and property of the institution or other person subject to court order made under § 7-2-3. While in possession of an institution or other person, the commissioner, or any receiver or liquidator appointed by him, may exercise any or all of the rights, powers, and authorities granted to the commissioner under the provisions of this chapter, or
may give effect to the acquisition of control of, the merger with, the
acquisition of all or a portion of the assets of, or the assumption of all or a
portion of the liability of an institution or other person subject to the
jurisdiction of the department, under the provisions of Chapter 19.
(3) No action of the commissioner under this section may be enjoined or set
aside without a finding, after notice and hearing, that the action is arbitrary,
capricious, an abuse of discretion, or otherwise contrary to law.
History: C. 1953, 7-2-1, enacted by L.
1983, ch. 8, § 36; L. 1985, ch. 244, § 6; 1986,
ch. 1, § 8.
Repeals and Enactments. - Laws 1981,
ch. 16, § 1 repealed former §§ 7-2-1 to 7-2-16
and 7-2-23 to 7-2-32, relating to suspension
and liquidation of financial institutions. Laws
1981, ch. 16, § 3 enacted a former§ 7-2-1 (see
paragraph below) and present §§ 7-2-2 to
7-2-19. Section 7-2-20, also enacted by Laws
1981, Chapter 16, has been since repealed. Former, pre-1981 §§ 7-2-17 to 7-2-22 had been repealed by Laws 1957, ch. 6, § 30. For provisions of former pre-1981 sections, see Replacement Volume 1B (1971 Edition).
Laws 1983, ch. 8, § 36 repeals former
§ 7-2-1, as enacted by Laws 1981, ch. 16, § 3,

relating to grounds for taking possession of
business and property by commissioner, and
enacts the present section.
Amendment Notes. - The 1985 amendment inserted "or has made false statements"
in Subsection (l)(a); inserted "rule, or regulation" in Subsection (l)(b); inserted "has been
notified by its primary account insurer of the
insurer's intention to initiate proceedings to
terminate such insurance or" and "otherwise"
in Subsection (l)(d); inserted "or has failed to
maintain a minimum amount of capital as required by any state or federal regulator" and
"of such impairment or failure" in Subsection
(l)(e); added "or by any federal authority or
authority of another state having jurisdiction
over the institution or other person" at the end
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of Subsection (l)(g); inserted "rule or" once
each in Subsections (l)(i) and (l)(j); substituted
"stockholders" for "shareholders" in Subsection
(l)(k); redesignated former Subsections (2)(a)
and (2)(b) as Subsections (l)(k)(i) and (l)(k)(ii);
inserted "all or any part of' in Subsection
(l)(k)(i); substituted "and/or" for "and" and
"transfer" for "acquire" in the second and third
clauses, respectively, of Subsection (l)(k)(i); redesignated former Subsections (3) and (4) as
Subsections (2) and (3); substituted "Subsection (l)(k)(i)" for "Subsection (2)(a)" and "considered" for "deemed" in the first and second
sentences, respectively, of Subsection (2);
added the third and fourth sentences of Subsection (2); and made minor changes in phraseology.
The 1986 amendment, effective January 21,
1986, in the introductory paragraph in Subsection (1), added the language beginning "An institution" and ending "or Chapter 19"; in Subsection (l)(e) deleted "correct an impairment of

7-2-1

capital or has failed to" preceding "maintain",
inserted "the department," and substituted
"the relevant federal regulatory agency" for
"federal regulator, within 90 days of such impairment or failure"; in Subsection (l)(k), inserted "or" preceding "members" and deleted",
or stockholders" preceding "of the institution",
and at the end substituted a period for ", he
may;" and redesignated former Subsections
(l)(k)(i) and (l)(k)(ii) as present Subsection
(2)(a) and (2)(b), respectively, wholly rewriting
the former subsection and, in the latter subsection, substituting "an acquisition of control of
... without taking possession" for "a merger,
consolidation, transfer or acquisition" in the
first sentence and adding the present third sentence; added present Subsection (2); deleted
former Subsection (3), regarding approval of
transactions by the commissioner; and made
stylistic changes throughout the section.
Cross-References. - Examiners and supervisors, §§ 7-1-204 to 7-1-209.

NOTES TO DECISIONS
ANALYSIS

Action by shareholder.
-Grounds.
Nature of suspension or liquidation proceeding.
Opportunity for correction.
Preferential rights of state.
Status and position of commissioner.
Taking possession of business and property.
-Grounds.
-Manner of taking possession.

Action by shareholder.
-Grounds.
The danger that a shareholder in a building
and loan association might suffer irreparable
injury through failure to wind up its affairs did
not authorize an action for that purpose by a
shareholder. Union Sav. & Inv. Co. v. District
Court, 44 Utah 397, 140 P. 221, 1917A Ann.
Cas. 821 (1914).
Nature of suspension or liquidation proceeding.
A proceeding for the suspension or liquidation of any of the institutions placed under the
supervision of the former banking department
was an adversary proceeding. Such a proceeding, however, should not have been confused
with a proceeding to dissolve the association or
forfeit its charter. The fact that suspension and
liquidation might result in practical dissolution was ofno moment. Tripp v. Third Judicial
Dist. Court, 89 Utah 8, 56 P.2d 1355 (1936).
Opportunity for correction.
Before an action was instituted for dissolu-

tion of an association, the association should
have been given an opportunity to correct any
abuses in its management. Union Sav. & Inv.
Co. v. District Court, 44 Utah 397, 140 P. 221,
1917A Ann. Cas. 821 (1914) (decided under
prior law).

Preferential rights of state.
Where assets of insolvent state bank with
state funds on deposit had passed into hands of
commissioner for purpose of winding up bank's
affairs for benefit of its creditors before state
asserted its preferential right by virtue of common law, such right was lost, and surety for
repayment offunds was not entitled to priority.
National Sur. Co. v. Pixton, 60 Utah 289, 208
P. 878, 24 A.L.R. 1487 (1922).
Status and position of commissioner.
The commissioner, in taking possession under the authority of former section, was a public officer or agent of the state and derived his
powers wholly from the statute; he was not an
officer of the court, for he took possession of the
property of the institution and held it without
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the aid of, and despite, judicial action; therefore his custody of the property was not, as was
custody of a court receiver, the custody of the
court. In short, he was a mere executive creature of the statute, not of the court, and could
exercise only such powers as the statute had
given him. Riches v. Hadlock, 80 Utah 265, 15
P.2d 283 (1932).
When an action in suspension or liquidation
was instituted by commissioner, in many ways
he occupied, as to the corporation, the position
of plaintiff, representing creditors, stockholders, members, or others having interests in
the institution, while the corporation occupied
the position of defendant. Tripp v. Third Judicial Dist. Court, 89 Utah 8, 56 P.2d 1355
(1936).

Taking possession
erty.

of business and prop-

-Grounds.
The failure to pay the "fees" imposed by former§ 7-1-10 was not made a ground for taking
possession of the business and property of any
institution. Commercial Bank v. State, 121
Utah 576, 244 P.2d 364 (1952).
-Manner of taking possession.
The commissioner could take possession of a
building and loan association, by filing a
proper petition in district court. Tripp v. Third
Judicial Dist. Court, 89 Utah 8, 56 P.2d 1355
(1936).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 754
et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 422
et seq.

7-2-2.

5
1

..,.,,
/I

lj

Key Numbers. - Banks and Banking
½.

4l=>63

Jurisdiction of district court - Supervision of actions of commissioner in possession - Authority
of commissioner and court.

(1) The district court in and for the county in which the principal office of
the institution or other person is situated has jurisdiction in the liquidation or
reorganization of the institution or other person of which the commissioner
has taken possession under Subsection 7-2-1(2)(b). As used in this chapter,
"court" means the court given jurisdiction by this provision.
(2) Before taking possession of an institution or other person under his
jurisdiction, or within a reasonable time after taking possession of an institution or other person without court order, as provided in this chapter, the
commissioner shall cause to be commenced in the appropriate district court,
an action to provide the court supervisory jurisdiction to review the actions of
the commissioner.
(3) The actions of the commissioner are subject to review of the court. The
court has jurisdiction to hear all objections to the actions of the commissioner
and may rule upon all motions and actions coming before it. Standing to seek
review of any action of the commissioner or any receiver or liquidator appointed by him is limited to persons whose rights, claims, or interests in the
institution would be adversely affected by the action.
(4) The authority of the commissioner under this chapter is of an administrative and not judicial receivership. The court may not overrule a determination or decision of the commissioner if it is not arbitrary, capricious, fraudulent, or contrary to law. If the court overrules an action of the commissioner,
the matter shall be remanded to the commissioner for a new determination by
him, and the new determination shall be subject to court review.
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History: C. 1953, 7-2-2, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 37; 1987,
ch. 229, § 3.
Amendment Notes. - The 1983 amendment substituted "principal office of the institution or other person" for "institution or its
principal office" and "or other person of which
the commissioner has taken possession under
subsection 7-2-1{2)(b)" for "under the provi-

7-2-3

sions of this chapter" in the first sentence; and
made minor changes in phraseology.
The 1987 amendment, effective March 16,
1987, divided the former provisions into Subsections (1) through (4); added the second sentence in Subsection (1); in the second sentence
of Subsection (3) deleted "by interested parties" following "objections" and added the last
sentence in such subsection.

NOTES TO DECISIONS

Venue of liquidation proceeding.
In the case of a building and loan association
having its principal place of business in Salt
Lake City, Salt Lake County, a petition for

suspension and liquidation had to be filed in
the third judicial district. Tripp v. Third Judicial Dist. Court, 89 Utah 8, 56 P.2d 1355 (1936)
(decided under prior law).

7-2-3. Action for injunction against commissioner
session - Procedure - Appeal.

in pos-

(1) Whenever any institution or other person considers itself aggrieved by
the taking under Subsection 7-2-1(2)(b), it may within 10 days after the taking apply to the court to enjoin further proceedings, and the court, after citing
the commissioner to show cause why further proceedings should not be enjoined and after hearing the allegations and proofs of the parties and determining the facts, may dismiss the application or, if the court finds the taking
to be arbitrary, capricious, an abuse of discretion or otherwise contrary to law,
enjoin the commissioner from further proceedings and direct him to surrender
possession in such manner and upon such terms as the court may designate in
the public interest.
(2) An appeal may be taken by the commissioner or by the institution from
the judgment of the court as provided by law. An appeal from the judgment
does not operate as a stay of judgment. If the appeal is taken by the commissioner, no bond is required. If the appeal is taken by the institution, a bond is
required as provided by the Utah Rules of Civil Procedure.
History: C. 1953, 7-2-3, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 38.
Amendment Notes. - The 1983 amendment substituted "or other person" in Subsection (1) for "the property and business of which
the commissioner has taken possession of'; inserted "under Subsection 7-2-1{2)(b)" in Subsection (1); reduced the time for application
from 30 to 10 days; inserted "if the court finds
the taking to be arbitrary, capricious, an abuse

of discretion or otherwise contrary to law" in
Subsection (1); substituted "possession in such
manner and upon such terms as the court may
designate in the public interest" in Subsection
(1) for "the business and property to the institution"; added Subsection (2); and made minor
changes in phraseology.
Cross-References. - Bond on appeal, Rule
73(k), U.R.C.P.
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NOTES TO DECISIONS

Standing.
The proceedings for liquidation were adversary, and while an institution aggrieved might
have proceedings enjoined and dismissed,

strangers were not entitled to be heard. Tripp
v. Third Judicial Dist. Court, 89 Utah 8, 56
P.2d 1355 (1936).

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 422.
Key Numbers. - Banks and Banking P 63
½.

7-2-4. Consent required for institution to resume business.
The institution or other person may resume business only with the consent
of and upon conditions approved by the commissioner. The commissioner may
give his consent to resumption of business if arrangements have been made by
the institution or its stockholders, by reorganization or otherwise, to the satisfaction of the commissioner, to pay all creditors of the institution, aside from
the stockholders, and to remedy the default or condition for which possession
was taken and to pay the expenses of the proceeding.

C:

5
j

,.,.
,.

History: C. 1953, 7-2-4, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 39.
Amendment Notes. - The 1983 amendment inserted "or other person" in the first

sentence; deleted "if any have accrued" at the
end of the section; and made minor changes in
phraseology.

NOTES TO DECISIONS
Reorganization or rehabilitation.
During the process ofliquidation, a reorganization might be effected, or the corporation, by
the infusion of new funds, might be revived
and proceed as a going concern, unless the situation resulting from suspension and liquidation would have made reorganization or reha-

bilitation profitless or useless. In other words,
while the liquidation process might terminate
in a winding up of the affairs of the association,
the relative position of assets as to liabilities
would largely determine that matter. Tripp v.
Third Judicial Dist. Court, 89 Utah 8, 56 P.2d
1355 (1936) (decided under prior law).

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks§ 821
et seq.
C.J.S. - 9 C.J.S. Banks and Banking
§§ 444, 445, 551.

Key Numbers. - Banks and Banking

P

65.

7-2-5. Appointment of receiver or assignment for creditors
- Notice required - Commissioner taking possession.
No receiver may be appointed by any court and no deed or assignment for
the benefit of creditors may be filed in any district court within this state for
any institution or other person under the jurisdiction of the commissioner,
except upon notice to the commissioner, unless because of urgent necessity the
court determines that it is necessary to do so to preserve the assets of the
institution. The commissioner may within five days after service of the notice
upon him take possession of the institution, in which case no further proceed-
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ings shall be had upon the application for the appointment of a receiver or
under the deed of assignment, or, if a receiver has been appointed or the
assignee has entered upon the administration of his trust, the appointment
shall be vacated or the assignee shall be removed upon application of the
commissioner to the court by which the receiver was appointed or in which the
assignment was filed, and the commissioner shall proceed to administer the
assets of the institution as provided in this chapter.
History: C. 1953, 7-2-5, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 40.
Amendment Notes. - The 1983 amend-

ment substituted "institution or other person"
in the first sentence for "bank or other institution"; and made minor changes in phraseology.

NOTES TO DECISIONS
ANALYSIS

Appointment of receiver.
Preferential rights of state.
Appointment of receiver.
This section took from the courts their timehonored equity or chancery prerogatives in the
appointment of receivers, and in the direction
and control of them as officers of the court, so
far as banks and banking institutions, organized under the laws of this state, were concerned. The wisdom of this was not, of course,
for the courts, but for the legislature, to deter-

mine. Riches v. Hadlock, 80 Utah 265, 15 P.2d
283 (1932).
Preferential rights of state.
In authorizing the state treasurer to deposit
the state's funds in banks as others deposit
their funds, the state did not intend to assert
its preferential rights existing by virtue of the
common law. National Sur. Co. v. Pixton, 60
Utah 289, 208 P. 878, 24 A.L.R. 1487 (1922).

COLLATERAL REFERENCES
Am. Jur. 2d. -

10 Am. Jur. 2d Banks

Key Numbers. - Banks and Banking

e-> 71.

§§ 763, 764.

C.J.S. - 9 C.J.S. Banks and Banking§
et seq.

491

7-2-6. Notice of possession by commissioner - Presentation, allowance and disallowance of claims - Objections to claims.
(1) Upon taking possession of any institution or other person under the
jurisdiction of the department the commissioner shall post at each office of the
institution or other person written notice of the taking.
(2) Within 15 days after taking possession of an institution or other person
under the jurisdiction of the department, the commissioner shall publish in a
newspaper of general circulation in each city or county in which the institution or other person or any subsidiary or service corporation thereof maintains
an office, a notice to all persons who may have claims against the institution
or other person to present their claims with proof thereof to the commissioner
before a date specified in the notice as the filing date. The filing date shall be
at least 90 days after the date of the first publication of the notice. The notice
shall be similarly published on dates approximately 30 days and 60 days after
the date of the first publication. Within 30 days of taking possession of a
depository institution, the commissioner shall mail a similar notice to all
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persons whose names appear as depositors or other creditors upon the books or
records of the institution.
(3) With respect to a claim which appears in the books and records of an
institution or other person in the possession of the commissioner as a secured
claim, which, for purposes of this section is a claim that constitutes an enforceable, perfected lien, evidenced in writing, on the assets or other property
of the institution:
(a) Within 30 days after the receipt of a secured claim filed on or before
the filing date, the commissioner shall allow or disallow each secured
claim filed on or before the filing date within 30 days after receipt of the
claim and shall notify each secured claimant by certified mail or in person
of the basis for, and any conditions imposed on, the allowance or disallowance.
(b) For all allowed secured claims, the commissioner shall be bound by
the terms, covenants, and conditions relating to the assets or other property subject to the claim, as set forth in the note, bond, or other security
agreement which evidences the secured claim, unless the commissioner
has given notice to the claimant of his intent to abandon the assets or
other property subject to the secured claim at the time the commissioner
gave the notice described in Subsection 7-2-6(3)(a).
(4) With respect to all other claims other than secured claims:
(a) Each claim filed on or before the filing date shall be allowed or
disallowed within 180 days after the final publication of notice.
(b) If the commissioner disallows any claim in whole or in part, he shall
notify the claimant by certified mail or in person within 30 days after
making the determination. If notice of disallowance is not served upon
the claimant by the commissioner within 210 days after the date of final
publication of notice, the claim is considered allowed.
(5) Claims filed after the filing date are disallowed, unless:
(a) the claimant who did not file his claim timely demonstrates that he
did not have notice or actual knowledge of the proceedings in time to
timely file a proof of claim; and
(b) proof of the claim was filed prior to the first distribution of assets.
(6) Debts owing to the United States or to any state or its subdivisions as a
penalty or forfeiture are not allowed, except for the amount of the pecuniary
loss sustained by the act, transaction, or proceeding out of which the penalty
or forfeiture arose.
(7) Except as otherwise provided in Subsection 7-2-15(1)(a) and Chapter 8a,
interest accruing on any claim after the commissioner has taken possession of
an institution or other person under this chapter may be disallowed.
(8) Claims against an institution are disallowed, unless evidenced by one or
more written documents executed by an authorized officer of the institution,
except for claims of trade creditors for goods sold or services rendered if the
requirement of a writing is not customary in the particular trade or business.
(9) Objection to any claim allowed or disallowed may be made by any depositor or other claimant by filing a written objection with the commissioner
within 30 days after service of the notice of allowance or disallowance. The
commissioner shall present the objection to the court for hearing and determination upon written notice to the claimant and to the filing party. The notice
shall set forth the time and place of hearing. After the 30-day period, no
398
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objection may be filed. This subsection does not apply to secured claims allowed under Subsection (3).
History: C. 1953, 7-2-6, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 41; 1987,
ch. 229, § 4.
Amendment Notes. - The 1983 amendment rewrote this section.

The 1987 amendment, effective March 16,
1987, rewrote this section to the extent that a
detailed analysis is impracticable.

NOTES TO DECISIONS

Restraining payment of claims.
Where bank was named executor in will and
acted without bond, so that its capital was security for performance of its duties under former statute, and subsequently it became insolvent, irrespective of whether term "capital"
meant money or property contributed by share-

holders or actual estate of bank, legatee was
entitled to writ of prohibition restraining commissioner from paying general claims until
balance of legatee's claim was satisfied. Parkinson v. State Bank, 84 Utah 278, 35 P.2d
814, 94 A.L.R. 1112 (1934).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks§ 772
et seq.
C.J.S. - 9 C.J.S. Banks and Banking
§§ 440, 519, 523.

7-2-7. Stay of proceedings

Key Numbers. - Banks and Banking=
80(2).

80,

against institution.

(1) Except as otherwise specified in Subsection (2), a taking of an institution or other person by the commissioner under this chapter shall operate as a
stay of the commencement or continuation of: (a) any judicial, administrative,
or other proceeding against the institution, including service of process; (b)
the enforcement of any judgment against the institution; (c) any act to obtain
possession of property of or from the institution; (d) any act to create, perfect,
or enforce any lien against property of the institution; (e) any act to collect,
assess, or recover a claim against the institution; and (f) the setoff of any debt
owing to the institution against any claim against the institution. Upon application and after notice and hearing, the court may, for cause shown, terminate, annul, modify, or condition the stay.
(2) Nothing in this section prevents the holder or the trustee for any holder
of any bond, note, debenture, or other evidence of indebtedness issued by a
city, county, municipal corporation, commission, district, authority, agency,
subdivision, or other public body pursuant to Chapter 18, Title 55, or Chapter
17, Title 11, from exercising any rights it may have to sell, take possession of,
foreclose upon, or enforce a lien against or security interest in property of an
institution which has been pledged, assigned, or mortgaged as collateral for
that bond, note, debenture, or evidence of indebtedness, or as collateral for a
letter of credit or other instrument issued in support of that bond, note, debenture, or evidence of indebtedness.
History: C. 1953, 7-2-7, enacted by L.
1983, ch. 8, § 42; L. 1986, ch. 1, § 9.
Repeals and Enactments. - Laws 1983,
ch. 8, § 42 repeals former§ 7-2-7, as enacted
by 1981, ch. 16, § 3, relating to objections to

disallowed claims, and enacts the present section. See § 7-2-6(8).
Amendment Notes. - The 1986 amendment, effective January 21, 1986, designated
the existing language as Subsection (1) and
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added Subsection (2); in present Subsection (1)
redesignated the former numbered designations as the present lettered designations; and

7-2-8.

at the beginning of present Subsection (1)
added "Except as otherwise specified in Subsection (2)."

Special deputies or agents - Appointment - Bond.

The commissioner may appoint one or more special deputies or agents to
assist him in the proceedings. The commissioner may fix the compensation of
any agent appointed to assist him. The commissioner may require from agents
security for the faithful discharge of their duties. All bonds given under this
section shall be deposited with the commissioner and kept in his office.
History: C. 1953, 7-2-8, enacted by L.
1983, ch. 8, § 43.
Repeals and Enactments. - Laws 1983,
ch. 8, § 43 repeals former § 7-2-8, as enacted

by Laws 1981, ch. 16, § 3, relating to liens or
charges against an institution after possession
taken by the commissioner, and enacts the
present section.

7-2-9. Liquidation of institution dator or receiver.

Appointment

of liqui-

(1) Upon taking possession of the institution, the commissioner may appoint a liquidator to conduct a liquidation of the institution, or appoint a
receiver to conduct the affairs of an institution in receivership. The liquidator
shall perform all of the duties required of the commissioner in connection with
a liquidation pursuant to this chapter and shall make periodic reports as
required by the commissioner. The receiver shall perform all of the duties
required of the commissioner in connection with an institution in receivership
pursuant to this chapter and shall make periodic reports as required by the
commissioner. Any person, including a federal deposit insurance agency, acting in the capacity of a receiver or liquidator appointed by the commissioner,
has all the powers of the commissioner under this chapter with respect to the
institution in receivership or being liquidated. Actions of the commissioner in
appointing a liquidator or receiver shall be subject to review only as provided
in § 7-2-2.
(2) (a) If the deposits of the institution are to any extent insured by a
federal deposit insurance agency, the commissioner may appoint that
agency as liquidator or receiver. After receiving notice in writing of the
acceptance of the appointment, the commissioner shall file a certificate of
appointment in his office and with the clerk of the district court. After the
filing of the certificate, the possession of all assets, business, and property
of the institution is considered transferred from the institution and the
commissioner to the agency, and title to all assets, business, and property
of the institution is vested in the agency without the execution of any
instruments of conveyance, assignment, transfer, or endorsement.
(b) If a federal deposit insurance agency accepts an appointment as
liquidator or receiver, it has all the powers and privileges provided by law
with respect to the liquidation or receivership of an institution, its depositors, and other creditors, including but not limited to, entering into an
agreement for the purchase of assets and assumption of deposit and other
liabilities by another depository institution. Such action by a federal deposit insurance agency may be taken upon approval by the court, with or
without prior notice. Such actions or agreements may be disapproved,
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amended, or rescinded only upon a finding by the court that the decisions
or actions of the receiver or liquidator were arbitrary, capricious, fraudulent, or contrary to law.
(3) The liquidator or receiver may employ assistants, agents, and legal
counsel at reasonable compensation determined by the liquidator or receiver
and approved by the commissioner. All expenses incident to the liquidation or
receivership shall be paid out of the assets of the institution. If a liquidator or
receiver is not the guaranty corporation, the Utah Credit Union League, the
Credit Union Insurance Corporation, or the applicable federal deposit insurance agency, the liquidator or receiver and any assistants and agents shall
provide bond or other security approved by the commissioner for the faithful
discharge of their duties in connection with the liquidation or receivership
and the accounting for money handled by them. The cost of the bond shall be
paid from the assets of the institution. Suit may be maintained on the bond by
the commissioner, and if the institution is a member of the guaranty corporation, by the guaranty corporation, and if the institution is a member of the
Credit Union Insurance Corporation, by the corporation, or by any person
injured by a breach of the condition of the bond.
(4) (a) Upon the appointment of a liquidator or receiver for an institution
in possession pursuant to this chapter, the commissioner and the department are exempt from liability or damages for any act or omission of any
liquidator or receiver appointed pursuant to this section.
(b) This section does not limit the right of the commissioner to prescribe and enforce rules regulating a liquidator or receiver in carrying out
its duties with respect to an institution subject to the jurisdiction of the
department.
History: C. 1953, 7-2-9, enacted by L.
1983, ch. 8, § 44; L. 1985, ch. 244, § 7; 1987,
ch. 229, § 5.
Repeals and Enactments. - Laws 1983,
ch. 8, § 44 repeals former § 7-2-9, as enacted
by Laws 1981, ch. 16, § 3, relating to disallowance of claims, and enacts the present section.
See § 7-2-6(9).
Amendment Notes. - The 1985 amendment rewrote Subsection (1); inserted "or receiver" once each in the first and second sentences of Subsection (2); substituted the
present fourth sentence of Subsection (2) for
the former fourth through eighth sentences; inserted "or receiver" in the first sentence of Subsection (3)(a); substituted "considered" for
"deemed" in the third sentence of Subsection

7-2-10.

(3)(a); deleted "and the comm1ss10ner is relieved from all responsibility and liability for
the liquidation" at the end of Subsection (3)(a);
inserted "or receiver" and "or receivership"
once each in Subsection (3)(b); and added Subsections (4) and (5).
The 1987 amendment, effective March 16,
1987, in Subsection (1) added the last two sentences; deleted former Subsection (2) pertaining to industrial loan corporations and credit
unions and redesignated the subsequent subsections accordingly; in Subsection (2)(b), in
the first sentence, added the language beginning with ", including but not" and added the
second and last sentences; and in Subsection
(3) in the third sentence substituted "Insurance" for "Guaranty."

Inventory of assets - Listings of claims of proceedings - Filing - Inspection.

Report

As soon as is practical after taking possession of an institution the commissioner shall make or cause to be made in duplicate an inventory of its assets,
one copy to be filed in his office and one with the clerk of the district court.
Upon the expiration of the time fixed for presentation of claims the commissioner shall make in duplicate a full and complete list of the ciaims presented,
including and specifying claims disallowed by him, of which one copy shall be
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filed in his office and one copy in the office of the clerk of the district court.
The commissioner shall in like manner make and file supplemental lists
showing all claims presented after the filing of the first list. The supplemental
lists shall be filed every six months and at least 15 days before the declaration
of any dividend. The commissioner shall cause to be entered in a book prepared for that purpose the names of all depositors and other creditors of the
institution, and the amount due each as shown on its books. This book shall be
a permanent record of the proceeding. At the time of the order for final distribution the commissioner shall make a detailed report in duplicate of the
proceeding, showing the disposition of each asset and acquired asset, one copy
to be filed in his office and one with the clerk of the district court. The report,
inventory, and lists of claims shall be open at all reasonable times for inspection.
History: C. 1953, 7-2-10, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 45.
Amendment Notes. - The 1983 amendment substituted "an institution" in the first

sentence for "the property and assets of the institution"; and made minor changes in phraseology and punctuation.

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 422.
Key Numbers. - Banks and Banking ~ 63
½.

7-2-11.

Special counsel eral.

Employment

by attorney gen-

Upon taking possession of any institution or other person subject to the
jurisdiction of the department, the commissioner may request the attorney
general to employ special counsel on his behalf to assist and advise him in
connection with a liquidation or reorganization proceeding and the prosecution or defense of any action or proceeding connected with it.
History: C. 1953, 7-2-11, enacted by L.
1983, ch. 8, § 46.
Repeals and Enactments. - Laws 1983,
ch. 8, § 46 repeals 7-2-11, as enacted by Laws

7-2-12.

1981, ch. 16, § 3, relating to special deputy examiners, and enacts the present section. See
§ 7-2-8.

Powers of commissioner in possession - Sale of
assets - Post-possession
financing - New deposit instruments - Executory contracts Transfer of property - Avoidance of transfers A voidable preferences.

(1) Upon taking possession of the institution, the commissioner may do all
things necessary to preserve its assets and business, and shall rehabilitate,
reorganize, or liquidate the affairs of the institution in a manner he determines to be in the best interests of the institution's depositors and creditors.
Any such determination by the commissioner may not be overruled by a
reviewing court unless it is found to be arbitrary, capricious, fraudulent, or
contrary to law. In the event of a liquidation, he shall collect all debts due and
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claims belonging to it, and upon approval of the court may compromise all bad
or doubtful debts. He may sell, upon terms he may determine, any or all of the
property of the institution for cash or other consideration, subject to final
approval of the court. The commissioner shall give such notice as the court
may direct to the institution of the time and place of hearing upon an application to the court for approval of the sale. The commissioner shall execute and
deliver to the purchaser of any property of the institution sold by him those
deeds or instruments necessary to evidence the passing of title.
(2) With approval of the court and upon terms and with priority determined
by the court, the commissioner may borrow money and issue evidence of
indebtedness. To secure repayment of the indebtedness, he may mortgage,
pledge, transfer in trust, or hypothecate any or all of the property of the
institution superior to any charge on the property for expenses of the proceeding as provided in § 7-2-14. These loans may be obtained for the purpose of
facilitating liquidation, protecting or preserving the assets in the charge of
the commissioner, expediting the making of distributions to depositors and
other claimants, aiding in the reopening or reorganization of the institution or
its merger or consolidation with another institution, or the sale of all of its
assets. Neither the commissioner nor any special deputy or other person lawfully in charge of the affairs of the institution is under any personal obligation
to repay those loans. The commissioner may take any action necessary or
proper to consummate the loan and to provide for its repayment and to give
bond when required for the faithful performance of all undertakings in connection with it. The commissioner or special deputy shall make application to
the court for approval of any loan proposed under this section. Notice of hearing upon the application shall be given as the court directs. At the hearing
upon the application any stockholder or shareholder of the institution or any
depositor or other creditor of the institution may appear and be heard on the
application. Prior to the obtaining of a court order, the commissioner or special deputy in charge of the affairs of the institution may make application or
negotiate for the loan or loans subject to the obtaining of the court order.
(3) With the approval of the court pursuant to a plan of reorganization or
liquidation under § 7-2-18, the commissioner may provide for depositors to
receive new deposit instruments from a depository institution that purchases
or receives some or all of the assets of the institution in the possession of the
commissioner. All new deposit instruments issued by the acquiring depository
institution may, in accordance with the terms of the plan of reorganization or
liquidation, be subject to different amounts, terms, and interest rates than the
original deposit instruments of the institution in the possession of the commissioner. All deposit instruments issued by the acquiring institution shall be
considered new deposit obligations of the acquiring institution. The original
deposit instruments issued by the institution in the possession of the commissioner are not liabilities of the acquiring institution, unless assumed by the
acquiring institution. Unpaid claims of depositors against the institution in
the possession of the commissioner continue, and may be provided for in the
plan of reorganization or liquidation.
(4) The commissioner, after taking possession of any institution or other
person subject to the jurisdiction of the department, may terminate any executory contract, including unexpired leases and unexpired employment contracts, to which the institution or other person is a party. If the termination of
an executory contract or unexpired lease constitutes a breach of the contract
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or lease, the date of the breach is the date on which the commissioner took
possession of the institution.
(5) With approval of the court and upon a showing by the commissioner
that it is in the best interests of the depositors and creditors, the commissioner
may transfer property on account of an indebtedness incurred by the institution prior to the date of the taking.
(6) (a) The commissioner may avoid any transfer of any interest of the
institution in property or any obligation incurred by the institution that
is void or voidable by a creditor under Chapter 1, Title 25.
(b) The commissioner may avoid any transfer of any interest in real
property of the institution that is void as against or voidable by a subsequent purchaser in good faith and for a valuable consideration of the
same real property or any portion thereof who has duly recorded his
conveyance at the time possession of the institution is taken, whether or
not such a purchaser exists.
(c) The commissioner may avoid any transfer of any interest in property of the institution or any obligation incurred by the institution that is
invalid or void as against, or is voidable by a creditor that extends credit
to the institution at the time possession of the institution is taken by the
commissioner, and that obtains, at such time and with respect to such
credit, a judgment lien or a lien by attachment, levy, execution, garnishment, or other judicial lien on the property involved, whether or not such
a creditor exists.
(d) The right of the commissioner under Subsections (6)(b) and (c) to
avoid any transfer of any interest in property of the institution shall be
unaffected by and without regard to any knowledge of the commissioner
or of any creditor of the institution.
(e) "Transfer" means every mode, direct or indirect, absolute or conditional, voluntary or involuntary, or disposing of or parting with property
or with an interest in property, including retention of title as a security
interest.
(f) The commissioner may avoid any transfer of any interest in property of the institution to or for the benefit of a creditor, for or on account of
an antecedent debt owed by the institution before such transfer was
made, made or suffered by the institution while insolvent, on or within
120 days before the time possession of the institution is taken by the
commissioner, or between 120 days and one year before the time possession is taken if the creditor at the time of such transfer had reasonable
cause to believe that the institution was insolvent, the effect of which
tr~nsfer will be to enable such creditor to obtain a greater percentage of
his debt than he would be entitled to under the provisions of§ 7-2-15. For
the purposes of this subsection:
(i) the institution is presumed to have been insolvent on and dur•
ing the 120 days immediately preceding the time possession is taken
by the commissioner;
(ii) a transfer of any interest in real property is deemed to have
been made or suffered when it became so far perfected that a subsequent good faith purchaser of such property from the institution for a
valuable consideration could not acquire an interest superior to the
transferee; and
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(iii) a transfer of property other than real property is deemed to
have been made or suffered when it became so far perfected that a
creditor on a simple contract could not acquire a lien by attachment,
levy, execution, garnishment, or other judicial lien superior to the
interest of the transferee.
to and served upon the guaranty corporation. It
may appear and be heard on any application
that the commissioner files with the court under this chapter"; and made several minor stylistic changes.
The 1987 amendment, effective March 16,
1987, rewrote Subsection (3) to the extent that
a detailed analysis is impracticable; in Subsection (4) in the first sentence inserted "and unexpired employment contracts"; and deleted
former Subsection (7) pertaining to discharge
of secured indebtedness.

History: C. 1953, 7-2-12, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 47; 1986
(4th S.S.), ch. 1, § 2; 1987, ch. 229, § 6.
Amendment Notes. - The 1983 amendment rewrote Subsections (4) and (5); added
Subsections (6) and (7); and made minor
changes in phraseology and punctuation.
The 1986 amendment, effective December 5,
1986, substituted present Subsection (3) for
former Subsection (3) which read: "If the institution is a member of the industrial loan guaranty corporation of Utah, all notices required
to be given by the commissioner shall be given

NOTES TO DECISIONS
ANALYSIS

Allowance of expenses.
Assets in foreign state.
Borrowing money.
Compromise offer.
Judicial order.
Liquidation of assets.
Preservation of assets.

Allowance of expenses.
Allowance or disallowance of the expenses
incurred by commissioner necessary to facilitate liquidation, protect or preserve assets, expedite distribution of assets, etc., was not a
matter of difference of opinion between the
commissioner and the court as to what should
have been done; but was a question of whether
the expenses were reasonably necessary, incurred in good faith, and whether the commissioner regularly pursued his authority. Lustig
v. Intermountain Bldg. & Loan Ass'n, 101
Utah 478, 123 P.2d 707 (1942).
Assets in foreign state.
Assets within jurisdiction of foreign state
were subject to its laws, and such state need
not surrender those assets to Utah commissioner. Lustig v. Intermountain Bldg. & Loan
Ass'n, 101 Utah 478, 123 P.2d 707 (1942).
Borrowing money.
Where commissioner filed petition in a district court for order allowing him to borrow
money to pay dividends to depositors and creditors, some kind of notice must have been given
depositors, creditors, and stockholders to afford
them an opportunity to be heard before grant-

ing the order in question. Riches v. Hadlock, 80
Utah 265, 15 P.2d 283 (1932).

Compromise offer.
Court improperly approved compromise offer
of debtors of bank where there was no evidence
of debtors' ability to pay or chance of actually
collecting the debts. In re Provo Com. & Sav.
Bank, 95 Utah 366, 81 P.2d 644 (1938).
Judicial order.
Order of court should not have been granted
except upon a proper and sufficient petition or
intital pleading of some kind being filed to invoke judicial action. Riches v. Hadlock, 80
Utah 265, 15 P.2d 283 (1932).
Liquidation of assets.
In the liquidation of assets, the commissioner might not in all cases be required to
pursue an immediate or speedy liquidation and
force collaterals and properties on an unfavorable market, when to have done so would have
resulted in sacrificing them, which, in the exercise of a sound discretion, might be avoided
by a reasonable forbearance. Riches v.
Hadlock, 80 Utah 265, 15 P.2d 283 (1932).
Preservation of assets.
Under authority empowering the commis-
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sioner to do such acts as were necessary to
"preserve its assets," the court could not grant
an order directing commissioner to borrow
money, and pledge any and all the assets to

pay dividends. It was difficult to see how that
could be regarded as "preserving assets."
Riches v. Hadlock, 80 Utah 265, 15 P.2d 283
(1932) (decided under prior law).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks
§§ 754 et seq., 826 et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 422.

7-2-13.

Key Numbers. - Banks and Banking e=- 63
½.

Collections in liquidation-

Deposit-

Preference.

The moneys collected in process of a liquidation by the commissioner shall
be from time to time deposited, subject to his order as herein provided, in one
or more federally insured depository institutions organized under the laws of
this state. In case of the suspension or insolvency of the depository institution,
these deposits shall be preferred before all other deposits.
History: C. 1953, 7-2-13, enacted by L.
1981, ch. 16, § 3.
COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks
§ 827.
C.J.S. - 9 C.J.S Banks and Banking § 513.

7-2-14.

Expenses

Key Numbers. -

Banks and Banking

~

77(4).

during possession.

The expenses reimbursable to the commissioner during possession or in the
course of proceedings under this chapter include the compensation of deputies,
agents, clerks, and examiners employed by him and reasonable fees for counsel, accountants or consultants employed by him or on his behalf. The compensation shall be fixed by the commissioner subject to the approval of the court.
The expenses of the proceedings shall be paid out of the property of the institution in the hands of the commissioner, shall be a valid charge against that
property, and shall be paid first in order of priority. No expenses may be paid
out of the property of the institution until an account of the expense has been
filed with and approved by the court.
History: C. 1953, 7-2-14, enacted by L.
1981, ch. 16, § 3; L. 1983, ch. 8, § 48.
Amendment Notes. - The 1983 amendment substituted
"compensation" for "expense", "agents" for "assistants" and "by him"
for "in the possession or proceedings" in the
first 11entence; added "or on his behalf' to the

first sentence; deleted "of counsel, accountants,
consultants, deputies, assistants, clerks and
examiners" after "compensation" in the second
sentence; substituted "that property" in the
third sentence for "property in the hands of the
commissioner"; and made minor changes in
phraseology and punctuation.
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NOTES TO DECISIONS
ANALYSIS

Court approval.
Presumptions.
What are "proper expenses."

Court approval.
District court erred in disapproving certain
salaries to full-time examiner and part-time
examiner and certain expenses merely by setting up its judgment against that of commissioner, without finding abuse of discretion or
that services rendered or expenses incurred
were unnecessary or did not pertain to liquidation. In re State Bank, 84 Utah 147, 30 P.2d
211 (1934).
Even in the case where the court had the
duty of approving compensation of employees
the commissioner was not a mere factotum. In
re Provo Com. & Sav. Bank, 95 Utah 366, 81
P.2d 644 (1938).
Whether an expenditure should have been
allowed was determined by reasonable necessity of same, incurrence in good faith, and
whether the commissioner acted within scope
of his authority. Lustig v. Intermountain Bldg.
& Loan Ass'n, 101 Utah 478, 123 P.2d 707
(1942).
Presumptions.
It would be presumed that liquidating officer

acted according to law. Lustig v. Intermountain Bldg. & Loan Ass'n, 101 Utah 478, 123
P.2d 707 (1942).

What are "proper expenses."
Legal expenses in connection with court
hearing with reference to approval of salaries
and expenses of examiners as fixed by commissioner were proper items oflegal expense. In re
State Bank, 83 Utah 471, 30 P.2d 217 (1934).
Part costs incurred by commissioner in another case involving right of commissioner to
borrow from Reconstruction Finance Corporation to pay dividends was not proper expense in
liquidation proceeding since bank in process of
liquidation had no interest in such suit. In re
State Bank, 83 Utah 471, 30 P.2d 217 (1934).
The furnishing of a supersedeas bond which
was not a step towards preserving the association assets, nor a step toward facilitating ultimate liquidation, was not a proper expense
item. Lustig v. Intermountain Bldg. & Loan
Ass'n, 101 Utah 478, 123 P.2d 707 (1942).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks
§ 757.
C.J.S. - 9 C.J.S. Banks and Banking§ 422.

7-2-15.

Key Numbers. - Banks and Banking
½.

Priority of obligations,

expenses,

<i=

63

and claims.

(1) The following obligations, expenses, and claims have the following priority:
(a) first, any obligation the commissioner may have under Subsection
7-2-6(3)(b) to be bound by the terms, covenants, and conditions of obligations secured by assets or property of the institution;
(b) second, administrative expenses, including those allowed under
§ 7-2-14;
(c) third, unsecured claims for wages, salaries, or commissions, including vacation, severance, or sick leave pay, earned by an individual within
90 days before the date of the commissioner's possession in an amount not
exceeding $2,000 for each individual;
(d) fourth, claims of depositors, other than those of controlling persons,
as defined in § 7-8a-9. Any federal deposit insurance agency or other
deposit insurer is subrogated to all rights of the depositors to the extent of
all payments made for the benefit of the depositors. The right of any
agency of the United States insuring deposits or savings obligations to be
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subrogated to the rights of depositors upon payment of their claims may
not be less extensive than the law of the United States requires as a
condition of the authority to issue such insurance or make such payments
to depositors of national banks;
(e) fifth, all other unsecured claims in amounts allowed by the court,
including claims of secured creditors to the extent the amount of their
claims exceed the present fair market value of their collateral. The claim
of a lessor for damages resulting from the termination of a lease of property may not be allowed in an amount in excess of the rent reserved by
the lease, without acceleration, for 60 days after the lessor repossessed
the leased property, or the leased property was surrendered to the lessor,
whichever first occurs, whether before or after the commissioner took
possession of the institution, plus any unpaid rent due under the lease,
without acceleration, on the date of possession or surrender. A claim for
damages resulting from the termination of an employment contract, may
not be allowed in an amount in excess of the compensation provided by
the contract, without acceleration, for 90 days after the employee was
directed to terminate, or the employee terminated, performance under the
contract, whichever first occurs, whether before or after the commissioner
took possession of the institution, plus any unpaid compensation due under the contract, without acceleration, on the date the employee was
directed to terminate or the employee terminated performance. Claims
for damages resulting from the termination of employment contracts of
persons who were in control of the institution within the meaning of
Subsection 7-1-103(7) are not entitled to priority under this subsection;
(f) sixth, claims for debt that are subordinated under the provisions of a
subordination agreement or other instrument;
(g) seventh, claims of depositors who are controlling persons as defined
in § 7-Sa-9;
(h) eighth, claims of persons who were at any time in control of the
institution within the meaning of Subsection 7-1-103(7); and
(i) ninth, all other claims.
(2) The commissioner shall classify each claim presented for priority purposes under Subsection (1). This classification is final, subject to review by the
court upon a timely objection filed under Subsection 7-2-6(9).
History: C. 1953, 7-2-15, enacted by L.
1983,ch.8, § 49; 1985,ch.244,§ 8; 1987,ch.
229, § 7.
Repeals and Enactments. - Laws 1983,
ch. 8, § 49 repeals former§ 7-2-15, as enacted
by Laws 1981, ch. 16, § 3, relating to preference of claims, and enacts the present section.
Amendment Notes. - The 1985 amendment substituted "Subsection 7-1-103(7)" for
"Subsection 7-1-103(6)" in Subsections (l)(d)
and (l)(g).
The 1987 amendment, effective March 16,
1987, inserted Subsection (l)(a) and redesignated the subsections in Subsection (1); in Sub-

section (l)(d) in the second sentence substituted "federal deposit insurance agency or
other deposit insurer is subrogated to all rights
of the depositors to the extent of all payments
made for the benefit of the depositors" for "corporation guaranteeing or insuring the deposits
is subrogated to all rights of the owners of such
deposits to the extent of payment"; in Subsection (2) in the second sentence substituted
"upon a timely objection filed under" for "as
provided in"; and deleted former Subsection (3)
pertaining to claim for rescission of purchase
or sale of security.
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NOTES TO DECISIONS
ANALYSIS

Construction and application.
Discharge of preferred claims.
Insolvent institutions.
Waiver of preferential right.
War risk insurance funds.

Construction and application.
The clear import of the former section was to
fix equality in the treatment of claims and in
the declaration of dividends thereon. United
States Fid. & Guar. Co. v. Malia, 87 Utah 426,
49 P.2d 954 (1935).

building and loan companies to be held separately in trust; purpose was simply to ensure
that claimants were not given preference on
basis of personal favoritism or other improper
considerations. In re Utah Sav. & Loan Ass'n,
21 Utah 2d 169, 442 P.2d 929 (1968).

Discharge of preferred claims.
If there were insufficient funds to pay in full
all preferred claims, preferred creditor was
merely entitled to be paid pro rata with other
claims of equal rank. If for any reason there
were insufficient funds to pay in full all preferred claims against an insolvent bank, commissioner should have been permitted to
amend his pleadings so that such matter might
be inquired into, and additional defense might
be set up that such was the case. Western
Creamery Co. v. Malia, 89 Utah 422, 428, 57
P.2d 743 (1936) (decided under prior law).

Waiver of preferential right.
By authorizing the state treasurer to deposit
state funds in certain banks, and compelling
him to require bank to secure repayment of
funds so deposited, the state waived its preferential right by virtue of the common law. National Sur. Co. v. Pixton, 60 Utah 289, 208 P.
878, 24 A.L.R. 1487 (1922).

Insolvent institutions.
Former section did not prevent application of
former § 7-7-43, providing that commissioner
may cause all new money received by insolvent

War risk insurance funds.
Administrator of estate of deceased war veteran depositing war risk insurance funds in
bank subsequently becoming insolvent was
general creditor and not entitled to preference
on theory that war risk insurance funds were
entitled to priority as debt due United States.
Hansen v. Hadlock, 87 Utah 474, 50 P.2d 417
(1935).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 780
et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 529
et seq.

Key Numbers. 80(5).
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7-2-16. Interim ratable dividends.
At any time after the expiration of the date fixed for the presentation of
claims and prior to the declaration of a final dividend the commissioner may,
out of the funds remaining in his hands after the payment of expenses, declare
one or more interim ratable dividends, such dividends to be paid to such
persons and in such amounts and upon such notice as may be directed by the
court.
History: C. 1953, 7-2-16, enacted by L.
1981, ch. 16, § 3.
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NOTES TO DECISIONS
ANALYSIS

Borrowing to pay dividends.
Marshaling assets.

Borrowing to pay dividends.
A district court could not authorize commissioner to borrow money and pledge or mortgage bank's assets to secure its payment, for
the purpose of paying dividends to creditors.
Riches v. Hadlock, 80 Utah 265, 15 P.2d 283
(1932).
Marshaling assets.
In action by assignee of state treasurer of
claim against insolvent bank for amount on
deposit after treasurer had realized on part of
deposit by selling collateral securing deposit,

and assignee, as surety, had paid treasurer balance, wherein question was whether assignee
was entitled to dividends calculated on entire
amount on deposit or on balance due after treasurer had realized part of deposit by sale of
collateral, court applied so-called bankruptcy
rule and held that creditor was compelled to
first exhaust his security and apply proceeds
on his claim and could participate only upon
basis of balance remaining after the giving of
such credit. United States Fid. & Guar. Co. v.
Malia, 87 Utah 426, 49 P.2d 954 (1935) (decided under prior law).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks
§§ 775, 776.
C.J.S. - 9 C.J.S. Banks and Banking§ 548.
,I

7-2-17.

Disposition

Key Numbers. 80(9).
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of records after liquidation.

After liquidation of an institution under this chapter, the commissioner
shall dispose of its books, papers, and records in accordance with the order of
the court.
History: C. 1953, 7-2-17, enacted by L.
1981, ch. 16, § 3.

7-2-18.

Plan for reorganization or liquidation of institution - Hearings - Procedure - Effect - Appeals.

(1) If the commissioner has taken possession of any institution or other
person under the jurisdiction of the department he may propose to the court a
plan for the reorganization or liquidation of the institution or the establishment of a new institution by filing a petition with the court, setting forth the
details of the plan and requesting the court to set a day for hearing on the
petition.
(2) The court shall make an order fixing a day for the hearing of the petition, prescribing the manner in which notice of the hearing is given, and may
prescribe a deadline for filing written objections. The court may adjourn the
hearing from time to time and no further notice is required. At the time of
hearing or any adjournment of a hearing the court shall take testimony, and if
it appears that it is in the best interests of the depositors and other creditors,
the court shall approve the plan.
(3) A plan of reorganization or liquidation approved by the court shall be
fully binding upon and constitute a final adjudication of all claims, rights, and
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interests of all depositors, creditors, shareholders, and members of the institution being reorganized or liquidated, and all other parties in interest with
regard to the plan and with regard to any institution or other person receiving
any assets or assuming any liabilities under the plan.
(4) Notice of an appeal of an order approving a plan of reorganization or
liquidation shall be filed within ten days after the date of entry of the order
appealed from.
History: C. 1953, 7-2-18, enacted by L.
1981, ch. 16, § 3; 1983, ch. 8, § 50; 1986, ch.
1, § 10; 1986 (4th S.S.), ch. 1, § 3.
Amendment Notes. - The 1983 amendment rewrote this section.
The 1986 amendment, effective January 21,
1986, in Subsection (2) substituted "of reorganization" for "or reorganization"; in Subsection
(2)(a) substituted "(5)" or "(6)"; and made stylistic changes throughout the section.
The 1986 (4th S.S.) amendment, effective
December 5, 1986, divided the former provisions of Subsection (1) into present Subsections
(1) and (2), substituted "for the reorganization

or liquidation of the institution" for "for the
reopening or reorganization of the institution"
in present Subsection (1) and adding "and may
prescribe a deadline for filing written objections" at the end of the first sentence and substituting "the court shall approve the plan" for
"that the plan be approved, may make an order
approving the plan and fixing the terms and
conditions upon which the commissioner surrenders possession and control of the institution" at the end of the last sentence in Subsection (2), deleted former Subsection (2) as
amended by Laws 1986, ch. 1, § 10, and added
present Subsections (3) and (4).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 821
et seq.

7-2-19.

C.J.S. - 9 C.J.S. Banks and Banking§
Key Numbers. - Banks and Banking

'P

466.
65.

Suspension of payments by institution - Order of
commissioner - Approval of governor - Period
effective - Exempt payments - Operation during suspension - Modification of orders - Adoption of rules and regulations.

(1) The commissioner, whenever in his opinion the action is necessary in
the public interest, may, if the governor approves, order such institutions as
are subject to his supervision to suspend the payment in any manner of their
respective liabilities to their depositors and other creditors, except as hereinafter provided.
(2) The order shall become effective upon notice, and shall continue in full
force and effect until rescinded or modified by him. No such order shall be
issued for an initial period of more than 60 days, but any such order may, if
the governor approves, be extended from time to time for further periods not
exceeding 60 days each.
(3) Nothing contained in this chapter shall affect the right of the institutions to pay current operating expenses and other liabilities incurred during a
period of suspension.
(4) Whenever in the opinion of the commissioner conditions warrant such
action, he may, if the governor approves, authorize the issuance of clearing
house certificates, post notes or other evidences of indebtedness, either during
a period of suspension, or during such longer period as he may prescribe, and
during a period of suspension, he may permit the suspended institution to
411
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receive deposits and may authorize any such institution to pay any part of its
liabilities, or of any class thereof, payment of which has been suspended.
(5) He may, if the governor approves, at any time, by order, modify or
rescind any or all previous orders made by him under authority of this chapter.
(6) The commissioner may, if the governor approves, prescribe such rules
and regulations as he considers necessary in order to carry out the provisions
of this chapter, and an order may be issued on such terms and conditions as
may be incorporated in the order.
History: C. 1953, 7-2-19, enacted by L.
1981, ch. 16, § 3.
COLLATERAL REFERENCES

C.J.S. -9 C.J.S. Banks and Banking§ 267.
Key Numbers. - Banks and Banking ea>
119.

7-2-20. Repealed.
Repeals. - Laws 1987, ch. 229, § 11 repeals
§ 7-2-20, as enacted by Laws 1981, ch. 16, § 3,

reorganization of depository institutions, effective March 16, 1987.

relating to the law governing liquidation and

7-2-21. Applicability

of Utah Procurement

Code.

No action of the commissioner taken under this chapter or Chapter 19 is
subject to the provisions of Chapter 56, Title 63, the Utah Procurement Code.
History: C. 1953, 7-2-21, enacted by L.
1986 (4th S.S.), ch. 1, § 4.
Effective Dates. - Laws 1986 (4th S.S.), ch.

1, § 11 makes this section effective on December 5, 1986.

7-2-22. Termination of authority to transact business.
If an institution or other person subject to the jurisdiction of the department
is operated by a federal deposit insurance agency or its appointee pursuant to
a federal receivership or conservatorship for a period of 180 days or more, the
authority of that institution or person to transact business under this title
shall terminate upon the expiration of the 180-day period.
History: C. 1953, 7-2-22, enacted by L.
1987, ch. 229, § 8.
Effective Dates. - Laws 1987, ch. 229,

12 makes the act effective on March 16,
1987.
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